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Description of Rule: 
 
The Indiana State Department of Health (ISDH) has responsibility for the regulation of certified food 
handlers in food establishments across the state.  In 2001 the Indiana General Assembly adopted Senate 
Enrolled Act 404 that created IC 16-42-5.2 requiring that food establishments employ a certified food 
handler. The statute mandated that the ISDH adopt rules to administer the new law and establish 
monetary penalties for noncompliance.  The ISDH adopted those rules and the certified food handler 
requirement became effective January 1, 2005.  Since the adoption of the ISDH certified food handler 
rule, there have been two separate legislative changes to the controlling statute.  The result is that the 
existing food handler certification rule, 410 IAC 7-22, is no longer consistent with the statute.  The 
purpose of the amendments to the rule is to make the rule consistent with the statute, by incorporating the 
additional exemptions established when IC 16-42-5.2-2 and IC 16-42-5.2-3 were amended and 
IC 16-42-5.2-3.5 was added. 
 
Fiscal Impact  
 
Indiana Code 4-22-2-28(c) requires an agency to submit to the Office of Management and Budget any 
proposed rule with an estimated economic impact of greater than five hundred thousand dollars 
($500,000) on all persons regulated by the rule.  After the preliminary adoption of such a rule, the Office 
of Management and Budget must prepare a fiscal impact statement concerning the effect that compliance 
with the proposed rule will have on the state and all persons regulated by the proposed rule. 
 
The department reviewed the proposed rule to determine whether the total economic impact of the rule on 
regulated persons will exceed $500,000.  The department determined, based on the information available 
at the time of the rule promulgation, that the proposed rule does not have an estimated economic impact 
of greater than five hundred thousand dollars ($500,000) on the persons regulated by the rule.  The ISDH 
therefore did not submit the proposed rule to the Office of Management and Budget prior to the rule being 
adopted. 
   
Economic Impact on Small Businesses  
 
1.  Estimate of the number of small businesses, classified by industry sector, that will be 

subject to the proposed rule. 
 

IC 4-22-2.1-4 defines a small business as any person, firm, corporation, limited liability company, 
partnership, or association that: 
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(1)  is actively engaged in business in Indiana and maintains its principal place of 
business in Indiana; 
(2)  is independently owned and operated; 
(3)  employs one hundred (100) or fewer full-time employees; and 
(4)  has gross annual receipts of five million dollars ($5,000,000) or less. 

 
The two major North American Industry Classification System (NAICS) categories for food 
establishments affected by this rule are NAICS 722000 (Food Services and Drinking Places) and 
NAICS 445000 (Food and Beverage Stores).  The last time ISDH and local health departments 
conducted an inventory of food establishments in Indiana was 1994.  At that time approximately 
27,000 food establishments were found to be operating.  In 1994, Indiana’s population was 
approximately 5,752,000.  The U.S. Census Bureau estimates that Indiana’s population in 2005 
was 6,272,000.  Extrapolating based on the increase in population from 1994 to 2005, there 
should be at least 29,440 food establishments currently operating in Indiana.  But since the trend 
is for people to dine out more than in the past, ISDH estimates that the number of food 
establishments currently operating in Indiana is closer to 30,000.  While some of these facilities 
are owned and operated by chains that qualify as large businesses, the vast majority of 
restaurants, and many groceries qualify as small businesses. 
 
This proposed rule revision will reduce the number of establishments subject to 410 IAC 7-22.  In 
compliance with IC 16-42-5.2 as amended, this revision would exempt from compliance the 
following categories of facilities that may qualify as food establishments: 1) community mental 
health centers; 2) private mental health institutions; 3) area agencies on aging; 4) food pantries; 
and 5) organizations exempt from state retail gross retail tax.  ISDH records indicate that there are 
a total of 30 community mental health centers and private mental health institutions in Indiana.  
Likewise, there are a total of 289 area agencies on aging.  According to the Indiana Family and 
Social Services Administration, there are approximately 600 food pantries operating in Indiana.  
ISDH has no way to estimate the number of organizations exempt from state retail gross retail tax 
that qualify as food establishments.  An anomaly in the law is that IC 16-42-5.2 originally 
required food establishments exempt from state retail gross retail tax to retain the services of a 
certified food handler, yet IC 16-42-5-4 exempted those same facilities from compliance with 
ISDH’s food sanitation rules.  Because of this anomaly, neither ISDH nor the local health 
departments had attempted to force such food establishments to comply with IC 16-42-5.2; 
neither did we try to inventory them.  Since we have not tried to apply the law to these facilities, 
they have not been impacted, and this rule revision assures that they won’t be in the future.  
Based on the foregoing, ISDH estimates that the total number of food establishments impacted by 
this rule revision will be 919 and the impact will be to exempt them from the rule requirements. 

 
2.  Estimate of the average annual reporting, record keeping, and other administrative costs 

that small businesses will incur to comply with the proposed rule. 
 

There are no record keeping requirements associated with ISDH’s food handler certification rule,  
410 IAC 7-22.  The rule simply requires that there be a certified food handler at or available to 
each affected food establishment and that their food handler certificate be posted in the food 
establishment where it can be observed by ISDH or the local health department at the time of any 
inspection. 

 
Likewise, there are no record keeping requirements associated with ISDH’s food handler 
certification rule.  Hence, there are no record keeping costs. 
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There is an administrative cost for the third-party training course and accompanying test to 
become a certified food handler, which averages $125 per person.  As stated previously, ISDH 
estimates that the number of food establishments currently operating in Indiana is approximately 
30,000.  However, a goodly number of food establishments were exempt from the requirements 
of IC 16-42-5.2 as originally enacted.  Neither ISDH nor the local health departments have 
inventoried food service establishments since 1994, so we do not have data about how many of 
the estimated 30,000 facilities are exempt from the law as originally enacted.  However, we do 
have data about the number of food establishments that are newly exempt from IC 16-42-5.2, 
because of the amendments recently enacted.  As stated previously, those facilities total 919.  
Therefore, adoption of this rule revision to comport with IC 16-42-5.2 as amended, will result in a 
savings of 919 x $125 = $114,875, in administrative costs for small business. 

 
3.  Estimate of the total annual economic impact that compliance with the proposed rule will 

have on all small businesses subject to the rule. 
 

The proposed rule results in a decrease in economic impact to small businesses as compared to 
the current rule.  The current rule requires every food establishment to have a certified food 
handler.  In estimating the cost of that requirement, all three third-party training and testing 
agencies approved by the ISDH to certify food handlers in Indiana issue certificates that are valid 
for a period of five years.  After that, the individual must renew his/her food handler certification, 
again at a cost of $125 per person.  As stated previously, the ISDH estimates that the number of 
food establishments currently operating in Indiana is approximately 30,000.  However, a goodly 
number of food establishments were exempt from the requirements of IC 16-42-5.2 as originally 
enacted.  Neither ISDH nor the local health departments have inventoried food service 
establishments since 1994, so we do not have data about how many of the estimated 30,000 
facilities are exempt from the law as originally enacted.  Assuming that each of the 30,000 
facilities had to comply with IC 16-42-5.2, the average annual economic impact of the current 
rule would be the cost of food handler certification or renewal every five years, or 30,000 x $125, 
divided by 5 years = $750,000. 

 
Because of the exemptions newly created through amendment of IC 16-42-5.2, which ISDH 
proposes to revise 410 IAC 7-22 to comport with, there will be a savings of approximately $125, 
divided by 5 years = $25 per year for each facility that will be newly exempted.  Since there are 
919 newly exempted facilities, the annual savings resulting from this rule revision will be 919 x 
$25 = $22,975. 

 
4.  Statement justifying any requirement or cost that is imposed on small businesses by the 

rule; and not expressly required by the statute authorizing the agency to adopt the rule; or 
any other state or federal law. 

 
ISDH believes the proposed rule revision meets the requirements established in the applicable 
statutes, as amended.  We are proposing revisions to 410 IAC 7-22 to comply with amendments 
made to its authorizing statute, IC 16-42-5.2.  There are no costs associated with this proposed 
rule revision not expressly authorized by the statute. 

 
5.  Regulatory Flexibility Analysis  
 

A.  Establishment of less stringent compliance or reporting requirements for small 
businesses. 
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This proposed rule revision does not include any reporting requirements.  Neither do 
other parts of the original rule.  It requires only that each food establishment subject to IC 
16-42-5.2 retain the services of a certified food handler.  There are no lesser options for 
compliance available, or even possible, under the authorizing statute.   

 
B.  Establishment of less stringent schedules or deadlines for compliance or reporting 

requirements for small businesses. 
 

This proposed rule revision does not establish any deadlines other than what IC 16-42-5.2 
requires.  Neither do other parts of the original rule.  There are no less stringent deadlines 
available, or even possible, under the authorizing statute.   

  
C.  Consolidation or simplification of compliance or reporting requirements for small 

businesses. 
 

This proposed rule revision does not include any reporting requirements.  Neither do 
other parts of the original rule.   Compliance is determined when ISDH or the local health 
department, as part of a routine inspection, checks to see whether or not there is a food 
handler certificate posted in the food establishment at the time of inspection. 

    
D.  Establishment of performance standards for small businesses instead of design or 

operational standards imposed on other regulated entities by the rule. 
 
Both the original rule and the revisions proposed comprise a performance standard - that 
there be a certified food handler at or available to a food establishment.  There are no 
design or operational standards in 410 IAC 7-22 or the revision proposed.   

 
E.  Exemption of small businesses from part or all of the requirements or costs imposed 

by the rule. 
 

The purpose of the proposed rule revision is provide exemptions to small businesses to 
the extent that IC 16-42-5.2 allows.   

 
 
Conclusion 
 
The proposed rule revision will reduce the economic impact on selected small businesses to the extent 
that IC 16-42-5.2 allows.   
 
 
Submitted by, 
 
 
 
Terry Whitson 
Assistant Commissioner  
Health Care Regulatory Services 
Indiana State Department of Health 
 


